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Licensing and Librarianship

by Anne Klinefelter

icensing is changing our jobs
Land our libraries. Selecting,

purchasing, and lending
printed materials such as books
and journals is a simple task
compared with acquiring and
making available licensed
electronic materials.

As information products shift
from print to electronic formats,
librarians are spending increasing
amounts of time working out the
details of license purchases.
Librarians must also know what
rights they and their users have
under copyright law. We should
review carefully licensing
agreements proposed by
information vendors and be
prepared to negotiate terms that
ensure appropriate access to
electronic products for our

staffs and patrons.

By licensing their products, publishers

of digital information have recast the
purchase as merely payment for specified
uses of the material, to escape what they
see as unfavorable legal results from the
“sale” of a copy of the product. The sale
is important to libraries, because basic
copyright rights are awarded to the owner
of a lawfully made copy. These rights,
found in section 109 of the federal
copyright code, include the authority

to sell, lend, or give away the copy.

The terms of these licenses tend to take
even more copyright rights away from the
consumer. Rights that libraries should
protect for themselves and for their
patrons include the section 107 right to
make fair use copies from documents
through photocopying or downloading
and the section 108 rights to make limited
copies for interlibrary loan, preservation,
and replacement purposes. Nonprofit
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libraries also have the right under section
109 to lend software for nonprofit
purposes. Under section 117, libraries
are given the right to make an archival
copy of software.

Librarians are well aware of publishers’
concerns about the ease with which
electronic information can be copied and
transmitted to others. We need to work
with publishers to prevent copying and
distribution that go beyond limits
permitted under the Copyright Act.

But, we also need to ensure that license
agreements do not take away rights that
Congress and courts have given users

What Is the Law
of Licensing?

Licensing of information products is
governed by several different areas of law,
although not all players agree which is
controlling. The key areas are federal
copyright law, state contract law on sales,
the drafts of a new model state law on
licensing, United States Constitutional
law and federal copyright law on
preemption of state laws, pending federal
legislation to protect databases, and court
decisions interpreting these areas.

Despite some improvements,
the draft model law remains
a tool favoring producers at
the expense of libraries and
other consumers.

The most controversial type of license

is the non-negotiated license, usually
created by the publisher. The kindest
description of this type of license is
“mass-market contracts,” though they

are also called “unilateral contracts” or
“contracts of adhesion.” These contracts
depend on some physical act, such as

the breaking of the shrinkwrap around a
CD-ROM, or the clicking on Web buttons
to indicate compliance with the terms of
the contract included within or readable
upon access on the Web. Because of these
characteristics, the non-negotiated license
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offer another way to inform our readers
of important (and often complex) issues.

Anne Klinefelter, who chairs AALLs
Copyright Committee, is the primary author
of this Licensing briefing. Anne, in turn,
contacted other AALL copyright experts

to work with her on this piece. Onrdlanks
go to Anne, to Mary Alice Baish and

Bob Oakley, and to Sarah Andeen, also

a member of the Copyright Committee,

for their excellent contributions.

Jim Heller
AALL President
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